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WLLIAM A CLOUGH et al .,

Def endant s and Respondents.

In this malicious prosecution case, plaintiff Judith Kirby
appeals fromsummary judgnent entered in favor of defendants
WIlliam A Cough and David Bl ackman, attorneys who, on behal f
of a client, pursued underlying litigation against Kirby. Kirby
contends the trial court inproperly failed to consider all of
her opposition papers, and inproperly concluded a prelimnary
ruling in favor of the plaintiff in the underlying action
constituted probable cause for bringing the underlying action.
We shall affirmthe judgnent. W shall deny Bl acknman’s notion

for sanctions for a frivol ous appeal.




FACTUAL AND PROCEDURAL BACKGROUND

This court reviews de novo the trial court’s decision to
grant summary judgnent. This court reviews the ruling, not the
rationale. In review ng the summary judgnment, this court
applies the sanme three-step analysis used by the trial court:
we (1) identify the issues framed by the pl eadings;

(2) determ ne whether the noving party has negated the
opponent’s clains; and (3) determ ne whet her the opposition has
denonstrated the existence of a triable material factual issue.
(Silva v. Lucky Stores, Inc. (1998) 65 Cal.App.4th 256, 261.)

On April 8, 1999, Kirby filed this malicious prosecution
suit agai nst Cl ough and Bl ackman (and anot her person who is not
party to the appeal) in EIl Dorado County. The malicious
prosecution conplaint alleged as foll ows:

On Cctober 7, 1993, dough, an attorney acting as counse
of record for Kathileen [sic] Mello, instituted a civil action
against Kirby in Yolo County, namng as plaintiffs Mello
individually and as a partner in Alteza Solari Arabians, and
Alteza Solari Arabians, a California general partnership. This
underlying action clainmed the right of the partnership to
possessi on of certain Arabian horses, and danages resulting from
Kirby’s wongful retention of the horses. No such partnership
exi sted, and C ough knew it did not exist. Cough |ater
substituted out of the case, and Bl ackman becanme counsel of
record for Mello. Blackman knew no such partnership as Alteza
Sol ari Arabians existed and Mello had no right to claimany

interest in the horses. Blacknman |later withdrew fromthe case



and was replaced by another attorney (who is not party to this
appeal ). There followed a 10-day court trial, in which C ough
testified and acknow edged he never represented Alteza Sol ari
Arabi ans and coul d not explain why he named it as plaintiff in
the underlying conplaint. In July 1998, the trial court
rendered judgnent in favor of Kirby.

I n Decenber 1999, C ough and Bl acknan fil ed separate
notions for summary judgnment in the malicious prosecution case.
They filed separate but simlar “Separate Statenent[s] of

Undi sputed Facts,” listing 16 nunbered paragraphs, asserting
anong ot her things:

a. In the underlying action, Kirby filed a cross-conpl ai nt
agai nst Mello, alleging breach of contract, fraud, etc.

b. In the underlying action, Cough filed on Mello’s
behal f, an Application for a Wit of Possession, supported by
decl arations and exhibits. Kirby filed an opposition with
decl arations and exhibits.l After a hearing, the trial court on
Novenber 24, 1993, granted the application, ruling in part that
Mello (et al.) were “entitled to the [wWrit of [p]ossession only
if the court is satisfied that they enjoy a reasonable
probability of success when the matter goes to trial. [1] The

court is satisfied the Plaintiffs [Mello et al.] have shown the

required |ikelihood of success.”

1 Kirby was apparently acting in propria persona at the tine; she
has since been represented by counsel at times and acted in
propria persona at other tines.



c. At Kirby' s deposition in Decenber 1994, she testified
anong ot her things that she entered Mell o' s property w thout
perm ssion on several occasions under cover of night. Kirby
took two horses, M Linda and Dom ngo Del Gato, from Mello’ s
property without Mello’s perm ssion. Kirby cut chains and
fencing to take the horses.

d. The exhibits in the underlying action included a
decl arati on by one Deborah Huaco, acknow edgi ng the exi stence of
the Alteza Solari Arabians partnership, and a letter by Ernesto
and Deborah Huaco, stating they left the partnership primarily
due to “incessant harassnent by Judith Kirby,” and that Kirby
mai | ed t hem sl anderous information and nade threatening calls in
a constant attenpt to defane Mell o’ s character and “stress us
into getting out of the partnership for peace of mnd.”

e. At trial in the underlying action, Kirby brought a
nmotion for judgnment, which the trial court deni ed.

f. In January 1998, followi ng a bench trial (by the sane
j udge who issued the wit of possession), the court issued a
statenent of decision that neither Mello nor Kirby would take
anything by their respective conplaints. In July 1998, the
trial court denied Kirby's notion for determ nation of
prevailing party and entered judgnent in the underlying case,
ordering that Mello take nothing by her conplaint, that Kirby
owned and was entitled to possession of the horses—¥ree of any
claimby Mello, that no nonies were due to Kirby, and Kirby
woul d take not hing by her cross-conplaint, and the parties were

to bear their own costs.



The record contains a copy of the trial court’s Statenent
of Decision in the underlying case, stating:

“1l. Defendant Kirby (‘Kirby’) owned an Arabian stallion
named ‘ Dom ngo,’ a mare naned ‘M Linda,’ and another horse
named ‘ Wandering Starr.’” In late 1992, Kirby entered into
witten arrangenents with cross-defendants Ernesto and Deborah
Huaco (' Huacos’) whereby the Huacos took possession of M Linda
and Wandering Starr. The contracts, dated August 1992 and
Sept enber 1992, stated on their faces that they were sale
agreenments, with a deferred paynent of $3,500 per horse. The
parties struck out the nonthly paynment provisions in the
contracts.

“2. The nmeaning of these two ‘contracts’ is unclear. Both
t he Huacos and Kirby testified that they understood these
contracts to be | eases, not sale agreenents. Neither the Huacos
nor Kirby, the only parties to the contracts, intended that the
Huacos becone owners of M Linda and/or Wandering Starr. The
contracts forbade resale of the horse by the Huacos. The
‘contracts’ thus appear to have reflected sone form of bail nent,
yet the evidence is insufficient for the court to construe or
enforce these anbi guous docunents.

“3. At sone point the Huacos placed M Linda and Wanderi ng
Starr with Mello for breeding and boarding. Mello argues that
she was a partner with the Huacos in an enterprise called
‘“Alteza Solari Arabians.’” The evidence is insufficient to
establish a partnership between the Huacos and Mello. Mello

al so argues that she is the owner of M Linda as successor or



assignee or partner to the Huacos. The evidence is insufficient
to support Mell o s argunent.

“4. Meanwhile, Kirby allowed Mello to care and board
Kirby's stallion, Dom ngo. Kirby and Mello had a falling out,
and in the spring of 1993, Kirby demanded that Mello return
Domi ngo. Mello refused, asserting that Kirby had gi ven Dom ngo
to her. The evidence is insufficient to establish Mello's gift
theory as to Dom ngo.

“5. Unable to obtain the return of her stallion, Kirby
resorted to self-help. Under cover of darkness, Kirby .
entered Mell o' s property and retook . . . M Linda, in or about
May 1993. Kirby al so retook possession of Dom ngo fromMllo' s
barn in Septenber 1993. Kirby's nethod of repossessing the
horses was a trespass, but there was no evidence that Mello
i ncurred damage as a result of Kirby' s trespass.

“6. These events culmnated in the filing of this action
in Cctober 1993 by Mell o against Kirby for sixteen separate
causes of action in contract and tort, the gist of which is
Mell o’ s assertion that she believed she had purchased M Linda
fromthe Huacos, and that Kirby had given Dom ngo to Mello. The
evidence is insufficient to support a determ nation favorable to
Mell o on the ownership of Dom ngo and M Linda. These two
horses were and are Kirby's property; possession |ies properly
with Kirby.

“7. The Court’s role is to weigh evidence and render
determ nations. Despite the el oquence and thorough argunent of

all counsel, the evidence was insufficient to establish the



t heori es of the conplaint and cross-conplaint by a preponderance
of the evidence. The Court thus finds that there was no
partnership between Mell o and the Huacos, that Kirby is the
owner of M Linda and Dom ngo and entitled to possession, and
that the repossession of M Linda and Dom ngo by Kirby . . . was
i mproper but that Mello did not suffer any damages as a result.

“8. The court further finds that the ‘contracts’ between
t he Huacos and Kirby are so anbi guous as to render their
construction inpossible, therefore the court has no basis on
which to award attorney’s fees. ”

On Decenber 30, 1999, in this malicious prosecution case,
Kirby filed an opposition to Blacknman’s sumary judgnent notion,
asserting the notion nust be denied as untinely because service
on her was late. On the sane date, Kirby filed an opposition to
Cl ough’s summary judgnent notion, asserting it should be denied
for failure to include a separate statenents of undi sputed
facts.

On January 4, 2000, Cough filed a reply, stating he did
file and serve on Kirby a separate statenent of undi sputed
facts, though his proof of service failed to list it. d ough
said he sent a second copy to Kirby and asked that the court
continue the hearing rather than deny the notion if the court
accepted Kirby’'s contention that she was not previously served.
On January 7, 2000, Blackman filed a reply, discussing service
and noting Kirby nade no substantive opposition to the nmerits of

t he noti on.



On January 14, 2000, the trial court by m nute order
continued the hearing to February 18 and ordered Kirby “TO FI LE
AND SERVE A MEMORANDUM CF PO NTS AND AUTHORI TIES AND A SEPARATE
STATEMENT I N OPPOSI TION I N CONFORM TY W TH CALI FORNI A RULES OF
COURT, RULE 342!2 W TH RESPECT TO EACH MOTION . . . .~

On January 28, 2000, Kirby filed a nenorandum of points and
authorities opposing sunmmary judgnent, but she did not file a
separate statenent responding to the noving parties’ statenents
of undisputed facts, in conformty with Rule 342, which requires
the party opposing summary judgnent to respond point by point to
each point asserted in the noving party’ s separate statenent of
undi sputed facts. Instead, Kirby filed her own “STATEMENT OF
UNDI SPUTED FACTS AND SUPPORTI NG EVI DENCE, " asserting the

followi ng four facts were undi sput ed:

2 Rul e 342(f) of the California Rules of Court provides “Each
mat erial fact clainmed by the noving party to be undi sputed shal
be set out verbatimon the |eft side of the page, bel ow which
shall be set out the evidence said by the noving party to
establish that fact, conplete with the noving party’s references
to exhibits. On the right side of the page, directly opposite
the recitation of the noving party’s statenent of material facts
and supporting evidence, the response shall unequivocally state
whet her that fact is ‘disputed” or ‘undisputed.” An opposing
party who contends that a fact is disputed shall state, on the
right side of the page directly opposite the fact in dispute,
the nature of the dispute and describe the evidence that
supports the position that the fact is controverted. That
evi dence shall be supported by citation to exhibit, title, and
page, and |line nunbers in the evidence submtted.” (Further
references to rules are to the California Rules of Court.)

The format is set out in subdivision (h) of Rule 342.



1. No fictitious business nane statenent was ever filed
for Alteza Sol ari Arabi ans partnership.

2. No full, evidentiary hearing was held on Mello’s
application for a wit of possession.?3

3. Kirby told dough and Bl acknan there was no partnership
in existence, and she did not have any contract with any
part nershi p.

4. Cough testified his retainer agreenent with Mell o was
as an individual, not as a partner, since he did not know if a
partnershi p even exi sted.

Bl ackman and C ough responded, anong ot her things, that
Kirby failed to show any evidence that no full, evidentiary
heari ng was held, and that the status of the partnership was a
noni ssue because Kirby had waived the fictitious busi ness nane
matter by failing to assert it as a defense in the underlying
action, and Kirby's and C ough’s beliefs regardi ng partnership

were irrelevant to its existence. Blackman and C ough al so made

3 As supporting evidence for this assertion, Kirby referred to
her own decl aration, which stated: “At the hearing on M.
Mello’s request for a wit of possession, | had no attorney, and
M. d ough represented Ms. Mello. She lied throughout, and
unfortunately the court believed her. After trial, the very
sane judge ruled against [Mello], having found that she |ied.

In particular, Ms. Mello’s claimon Domngo Del Gato was that |
‘gave’ himto her because she told ne that he was very sick and
woul d i ncur substantial vet bills; at trial she testified that
she had told ne that, then found out he was not sick, and there
were not going to be large bills, and she never told ne that
(which was a question Judge Warriner asked her). The only basis
for her claimon Dom ngo was thus showmn to be a |ie when she
testified at trial.”



evidentiary objections, but did not secure rulings fromthe
trial court.

On March 6, 2000, the trial court issued its witten order
granting summary judgnent in favor of C ough and Bl ackman. The
order reiterated its prior mnute order, directing Kirby to file
and serve a response to the noving parties’ separate statenents
of undi sputed facts. The court noted Kirby had not conplied
with the court’s mnute order or the provisions of Code of Cvil
Procedure section 437c and rule 342, but instead had filed a
singl e separate statenent of four “facts” she cl ainmed were
undi sputed. The court said the separate statenents of C ough
and Bl ackman “nust be considered as true as they are
uncontroverted by [Kirby] despite the fact that she was given a
continuance to allow her to do so. [Fn. omtted.] 1In brief,
those facts state anong other things that (1) the Yol o County
court granted Mello’s application for a wit of possession,
finding that Mello had a |ikelihood of prevailing on the nerits
of the action and that Kirby's renoval of the horses from
Mell o’ s possession was inproper . . . ; (2) that Kirby sneaked
onto Mello’s property at night on May 17, 1993 to renove horses
wi thout Mello's permission . . . ; and (3) she or ‘her party’
cut the chain and broke the door to the stall to obtain the
horse(s) on the night of Septenber 14, 1993 . . . .” The court
further stated “The evidence proffered by [Bl ackman and C ough]
anply establishes probable cause for institution of a lawsuit as
that termis used in connection with nmalicious prosecution

actions. The fact that at the hearing on the wit of possession
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in the Yolo County action the judge’s finding that Mello woul d
probably succeed on the nerits is of itself sufficient to
establish probable cause. Plaintiff has failed to conme forward
wi th any evidence establishing a | ack of probabl e cause and has
failed to conply with this Court’s prior order.” The court
denied Kirby' s notion for reconsideration.

Kirby appeals fromthe judgnment entered in favor of C ough
and Bl ackman.

DI SCUSSI ON

| . Standard of Revi ew

Summary judgnent is properly granted when there is no
triable issue of material fact and the noving party is entitled
to judgnment as a matter of law. (Code Civ. Proc., 8 437c, subd.
(c).) “A defendant or cross-defendant has met his or her burden
of showi ng that a cause of action has no nmerit if that party has
shown that one or nore elenents of the cause of action, even if
not separately pleaded, cannot be established . . . .” (Code
Cv. Proc., 8 437c, subd. (0)(2); see also, Romano v. Rockwell
Internat., Inc. (1996) 14 Cal.4th 479, 486-487.) Once the
novi ng party defendant neets its burden, the burden shifts to
the plaintiff to show a triable issue of material fact exists.
(Code Civ. Proc., 8 437c, subd. (0)(2).) On appeal, the
review ng court exercises its independent judgnent, deciding
whet her under the undi sputed facts, the opposing party’s claim
cannot be established or there is a conplete defense. (Ronano,
supra, 14 Cal.4th at pp. 486-487; Villa v. MFerren (1995) 35
Cal . App. 4th 733, 741.)

11



. Mal i ci ous Prosecution

“*To establish a cause of action for the malicious
prosecution of a civil proceeding, a plaintiff nmust plead and
prove that the prior action (1) was conmenced by or at the
direction of the defendant and was pursued to a |l ega
termnation in his, plaintiff’s, favor [citations]; (2) was
brought wi thout probable cause [citations]; and (3) was
initiated with malice [citations].”” (Crowey v. Katleman
(1994) 8 Cal .4th 666, 676, quoting Bertero v. National GCeneral
Corp. (1974) 13 Cal.3d 43, 50.)

I11. Defects in Qpposition Papers

Kirby contends the trial court commtted reversible error
by “failure to consider” all of her opposition. W disagree.

Kirby is wong in suggesting that the trial court found
fault with her opposition where no fault existed. She suggests
Wi t hout support that the trial court considered only her
separate statenent, and not her declaration or nmenorandum of
points and authorities.4 However, what the trial court did was
point out, quite correctly, that Kirby had failed to submt a
docunent she was required by statute and by court rule to

submt, i.e., a separate statenent responding to each

4 C ough and Bl ackman nade evidentiary objections to Kirby's
declaration but did not secure rulings fromthe trial court. W
shall conclude that, even treating the objections as wai ved

(Ann M v. Pacific Plaza Shopping Center (1993) 6 Cal.4th 666,
670, fn. 1), no grounds exist to reverse the judgnent.

12



“undi sputed fact” set forth in the noving parties’ “Separate
Statenment[s] of Undisputed Facts.”

Section 437c, subdivision (b), requires: “. . . The
opposi tion papers shall include a separate statenent which
responds to each of the material facts contended by the noving
party to be undi sputed, indicating whether the opposing party
agrees or disagrees that those facts are undisputed. . . . Each
mat eri al fact contended by the opposing party to be disputed
shall be followed by a reference to the supporting evidence.
Failure to conply with this requirenent of a separate statenent
may constitute a sufficient ground, in the court’s discretion,
for granting the notion. ”

Rul e 342 reiterates the sanme requirenent.

Here, the trial court did not grant sumrary judgnment on
this procedural ground al one, but viewed as undi sputed the
factual assertions in the noving parties’ separate statenents of
undi sputed fact, and noted plaintiff failed to come forward with
any evi dence establishing a | ack of probable cause.

Kirby s opening brief on appeal is deficient because she
fails to acknow edge her own failings and fails to devel op any
| egal or factual analysis to show any abuse of discretion by the
trial court with respect to Kirby’'s failure to file a response
to the noving parties’ separate statenent of undi sputed facts.
She has therefore waived the matter, and her attenpt to devel op
such analysis in her reply brief cones too late. (Garcia v.

McCut chen (1997) 16 Cal.4th 469, 482, fn. 10; In re Marriage of
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Ni chol s (1994) 27 Cal . App.4th 661, 672-673, fn. 3; Kimuv.
Sum tono Bank (1993) 17 Cal . App. 4th 974, 979.)

I nstead, Kirby conplains the trial court failed to address
her theory that she could recover for malicious prosecution on
the ground that no such partnership as Alteza Sol ari Arabi ans
exi sted or ever filed a fictitious business name statenent under
Busi ness and Prof essi ons Code section 17918 (hereafter § 17918).°
However, insofar as Kirby conplains of the denial of her notion
for reconsideration, she has waived the matter by failing to
brief it adequately under California Rules of Court, rule 15,
and failing to develop any |egal or factual analysis on the
matter of reconsideration. (In re Marriage of N chols, supra,
27 Cal . App.4th at pp. 672-673, fn. 3.)

Moreover, Kirby fails to show the validity of her theory in
that she fails to address the argunment and authorities cited by
Cl ough and Bl acknman in the trial court and on appeal, that
section 17918 does not foreclose the initiation of an action on
behal f of a partnership which has not filed a fictitious
busi ness nane statenment, and unless raised as a plea in

abat enent, does not affect the validity of the action. (E. g.,

> Busi ness and Prof essions Code section 17918 provides: “No
person transacting busi ness under a fictitious business nane
contrary to the provisions of this chapter, or his assignee, may
mai ntai n any action upon or on account of any contract nade, or
transaction had, in the fictitious business nanme in any court of
this state until the fictitious business nane statenment has been
executed, filed [wth the county clerk], and published as
required by this chapter. ”

14



Anerican Alternative Energy Partners Il v. Wndridge, Inc.
(1996) 42 Cal . App. 4th 551, 562; Folden v. Lobrovich (1957) 153
Cal . App. 2d 32, 34 [Failure to conmply with fictitious business

name statute (predecessor statute to section 17918) “is a
techni cal defense which nust be raised by the defendant or it is
wai ved and will not be considered by the trial court”].)

Wth respect to the matter of whether a partnership existed
between Mell o and the Huacos, Kirby fails to show grounds for
reversal of the judgnent. In determ ning whether a partnership
rel ati onship has been created, courts look to the words and acts
of the parties involved in the relationship. (Sandberg v.
Jacobson (1967) 253 Cal . App.2d 663.) The question for purposes
of this appeal is whether there is a dispute as to what facts
were known by C ough and Bl ackman. ( Shel don Appel Co. v. Al bert
& Aiker (1989) 47 Cal.3d 863, 881 [when facts known by the
attorney are not in dispute, the probable cause issue is
properly determ ned by the court under an objective standard; it
does not include a determ nation whether the attorney
subj ectively believed the prior claimwas |legally tenable].)

Here, the record contains a declaration of Deborah and
Er nesto Huaco, attesting they and Mello were partners in Alteza
Sol ari Arabians. The declaration was dated Novenmber 1993, after
the Cctober 1993 filing of the underlying conplaint. Also, an
Cctober 1993 affidavit fromthe Arabian Horse Registry of
Anerica, Inc. reflected that Alteza Sol ari Arabi ans was
registered with the Registry, at Mello' s address. Kirby fails

to acknowl edge this evidence in her opening brief on appeal.
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Her attenpt to discuss this evidence in her reply brief cones
too |l ate, since we need not address new points raised for the
first time inthe reply brief. (Neighbours v. Buzz Qates
Enterprises (1990) 217 Cal. App.3d 325, 335, fn. 8.)

Kirby cites her own declaration that she told C ough and
Bl ackman no such partnership existed between Mello and the
Huacos. However, Kirby' s opinion is irrelevant. Kirby also
asserts O ough’s testinony showed he did not know why he had
prosecuted the action for the partnership. However, the
testimony of C ough nerely indicated the | egal services
agreenment naned as the client only Mello individually, not in
any partnership capacity, and it was C ough’s understandi ng the
Huacos had given Mello any rights they may have had under the
partnership, though he could not renenber when he spoke with the
Huacos, and it was a question in his mnd as to whether the
partnershi p conti nued.

Kirby fails to raise a triable issue. She also fails to
show applicability of her cited authority, Arcaro v. Silva &
Silva Enterprises Corp. (1999) 77 Cal. App.4th 152, which
affirmed a court verdict finding an underlying action | acked
probabl e cause, where Silva was on notice that M. Arcaro’ s
signature had been forged on the debt docunents upon which Silva
filed the underlying collection action against M. Arcaro.
Notice of the forgery did not arise nerely upon M. Arcaro’s
say-so, but upon his providing sanple signatures which no
reasonabl e person could concl ude resenbl ed the signature on the

credit application, and upon his providing the nane of a
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suspect, a person already known to be involved, and an
expl anati on how t hat person could have acquired M. Arcaro’s
personal information. (ld. at p. 156.) Moreover, Silva failed
to identify any evidence which woul d have warranted an i nference
that the signature was genuine. (ld. at p. 158.) Here, Kirby
cl ai ms she presented evidence to C ough and Bl acknman t hat no
partnership existed, but she fails to identify any such
evi dence. As indicated, her opinion that no partnership existed
did not constitute evidence that no partnership existed.

Kirby argues the attorneys were required to obtain
obj ective evidence of an ongoing partnership, such as tax forns
or bank accounts, in order to establish entitlenent to sumary
judgment. She cites no authority for this proposition. 1In her
reply brief, Kirby also points out Cl ough testified the
underlying conplaint he filed nay have contai ned an i naccurate
statenment, in that the docunent by which the Huacos obtained the
horse did not nention the partnership, whereas the pleading
al | eged the Huacos signed the docunent on behal f of thensel ves
and the partnership. Kirby contends this evidence precludes any
cl ai mthat C ough had probable cause to file the prior action.
We di sagr ee.

Kirby fails to show any grounds to reverse the judgnent
based on the trial court’s treatnment of her opposition papers.

| V. Pr obabl e Cause

Kirby contends the trial court erred in concluding the

prelimnary ruling granting a wit of possession in favor of
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Mello in the underlying action constituted probable cause to
bring the underlying action. W disagree.

The notions for summary judgnent were predicated on the
theory that the trial court’s grant of the wit of possession in
t he underlying case established probabl e cause.

A plaintiff has probable cause to bring a civil suit if his
claimis legally tenable; this question is addressed
objectively, without regard to the nental state of plaintiff or
his attorney. (Sheldon Appel Co. v. Albert & Aiker, supra, 47
Cal.3d at p. 881.) The court determ nes as a question of |aw
whet her there was probable cause to bring the naliciously
prosecuted suit. (ld. at p. 874.) Probable cause is present
unl ess any reasonabl e attorney would agree that the action is
totally and conpletely without nerit. (ld. at p. 885.) This
perm ssive standard for bringing suits, and correspondi ng hi gh
threshold for malicious prosecution clains, assures that
litigants with potentially valid clains won't be deterred by
threat of liability for malicious prosecution. (ld. at p. 872.)

“Probabl e cause may be present even where a suit | acks
nmerit. Favorable termnation of the suit often establishes |ack
of merit, yet the plaintiff in a nmalicious prosecution action
must separately show | ack of probabl e cause. Reasonable | awers
can differ, sone seeing as neritless suits which others believe
have nerit, and sone seeing as totally and conpletely w t hout
merit suits which others see as only marginally neritless.

Suits which all reasonable | awers agree totally lack nmerit—

that is, those which | ack probabl e cause—are the | east
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meritorious of all neritless suits. Only this subgroup of
nmeritless suits present no probable cause. [Citation.]”
(Roberts v. Sentry Life Insurance (1999) 76 Cal.App.4th 375,
382, italics omtted.)

Where there are no disputed questions of fact relevant to
t he probabl e cause issue, the matter may be determ ned by
summary judgnent. (Hufstedler, Kaus & Ettinger v. Superior
Court (1996) 42 Cal.App.4th 55, 63.)

Here, the trial court in the underlying case determ ned the
case had probable nmerit when it granted the wit of possession.
Thus, the court’s “DECI SION' on the application for wit of
possession, filed Novenmber 24, 1993, stated in part:

“The matter involves two horses—a mare known as M Linda
and a stallion known as Dom ngo Del Gato—and [Mello’s] cl[ai]m
to right of possession and[] ownership of them under witten
contract and lien. The horses were taken without [Mell o0’ s]
perm ssion by [Kirby] and are now in [Kirby s] possession.

“IMello et al.] are entitled to the [wWrit of [p]ossession
only if the court is satisfied that they enjoy a reasonabl e
probability of success when the matter goes to trial.

“The court is satisfied that [Mello et al.] have shown the
required |ikelihood of success. The evidence at the hearing
showed that there was a witten contract of sale for M Linda
and a valid lien claimon Dom ngo. Further that [Kirby’ s]
removal of the animals from[Mello s] property was i nproper.

“Accordingly, counsel for [Mello] are instructed to prepare

and submt to the court a [wjrit of [p]ossession and order
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requiring [Kirby] to turn over possession of the horses to
[ Mel I o] imrediately. ”

In granting summary judgnent in this malicious prosecution
case, the trial court said “The fact that at the hearing on the
wit of possession in the Yolo County action the judge’'s finding
that Mello would probably succeed on the nerits is of itself
sufficient to establish probable cause. Plaintiff has failed to
cone forward with any evi dence establishing a | ack of probable
cause . ”

We agree with the trial court. Code of Gvil Procedure
section 512. 060 provides as a condition for issuance of a wit
of possession that “At the hearing, a wit of possession shal
issue if . . . [f] . . . The plaintiff has established the
probable validity of his claimto possession of the property
[ and has provided an undertaking].” A claimhas “probable
validity” where “it is nore likely than not that the plaintiff
will obtain a judgnent against the defendant on that claim?”
(Code Civ. Proc., 8 511.090.)

Contrary to Kirby' s appellate argunent, the trial court did
not apply a conclusive presunption to the interlocutory ruling
but instead inplicitly indicated there was a rebuttable
presunption which Kirby had failed to rebut. Kirby does not
di spute that the court determ ned probabl e success on the nerits
in deciding to grant the wit of possession. Instead, Kirby
asserts the court granted the ex parte application for the wit

of possession on abbrevi ated proceedings and did not allow for a

full hearing. However, she cites no evidence in the record
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supporting this assertion. To the contrary, the record reflects
t hat both sides submitted evidence in connection with the wit
of possession, the court ordered a continuance after which Kirby
(acting in propria persona) filed suppl enental papers, and both
sides presented oral argunent at the court hearing on the
nmatter.

Kirby cites Lucchesi v. Gannini & Uniack (1984) 158
Cal . App. 3d 777, which held denial of notions for summary
j udgnment and nonsuit in an underlying action did not denonstrate
probabl e cause defeating a subsequent nalicious prosecution
action. Kirby also cites Ctow ey v. Katleman, supra, 8 Cal.4th
666, 675, fn. 5 and 692, fn. 15, which cited Lucchesi with
approval in footnotes. Blackman on appeal cites a recent case
whi ch reached a contrary result; however, the Suprenme Court has
since granted review in that case. (WIson v. Parker, Covert &
Chi dester (2001) 87 Cal.App.4th 1337, rev. granted.) The
parties also cite Roberts v. Sentry Life Insurance, supra, 76
Cal . App. 4th at p. 384, which noted Lucchesi was deci ded before
the Suprenme Court in Shel don Appel took the subjective good
faith aspect out of the probable cause analysis. Roberts held
deni al of a defense summary judgnent notion in an underlying
case “normal ly” establishes there was probabl e cause to sue,
thus barring a later nmalicious prosecution suit, but exceptions
exi sts where, for exanple, the denial of summary judgnent was
i nduced by materially false facts submtted in opposition to the

summary judgnment notion. (ld. at p. 384.)
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Cases such as Lucchesi do not control the outcome of this
appeal , because here the prior ruling in the underlying action
was not nerely denial of a notion, but rather the affirmtive
granting of an application for a wit of possession which, as
the trial court expressly stated in granting the wit of
possession, necessarily required a determ nation by the court
that Mello had a reasonable probability of success on the
merits. This determ nation establishes probabl e cause
sufficient to defeat the malicious prosecution case. ( Sheldon
Appel Co., supra, 47 Cal.3d at p. 885.)

That the court in the underlying case ultimtely reached a
different result on the nmerits after trial does not matter. To
defeat a malicious prosecution case, the attorneys who filed and
pursued the underlying action need not have been right about the
viability of the claim (Roberts, supra, 76 Cal.App.4th at
pp. 382-383.) Indeed, Kirby herself cites in her reply brief
authority holding in cases involving malicious prosecution of
crimnal actions that the fact the person was held to answer by
the conmitting nagi strate (despite later dismssal of the
prosecution) was prima facie evidence of probable cause, but was
not conclusive. (E. g., D enmer v. Herber (1888) 75 Cal. 287,
290.)

Lucchesi, supra, 158 Cal.App.3d 777, noted “courts have
consistently held that, absent fraud, plaintiff’s initial
victory in the underlying action anobunted to a show ng that
probabl e cause existed to bring that action in the first place.

But . . . those cases are distinguishable fromthis in that the
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initial victory of the plaintiff in the underlying action
followed a full adversary hearing before a trier of fact whose
determ nation reached the nerits of that action.” (ld. at

p. 786.) Crowley, supra, 8 Cal.4th 666, noted with approval in
a footnote the rule that an interimadverse judgnent on the
nmerits, even though subsequently set aside on notion or on
appeal, conclusively establishes probable cause for the prior
action. (ld. at p. 692.) The rationale is that approval by a
trier of fact, after a full adversary hearing, sufficiently
denonstrates that an action was legally tenable. (Cow es v.
Carter (1981) 115 Cal.App.3d 350, 358.) Cow es held probable
cause defeating a malicious prosecution action was shown where
the trial court in the underlying tort action denied a notion
for nonsuit, after which the jury returned a verdict in favor of
the plaintiff in the underlying action, but the interimjudgnment
on the jury' s verdict was set aside and judgnent notw thstandi ng
the verdict was entered in favor of the tort action defendant.
Cow es, supra, 115 Cal.App.3d at pp. 356, 359-360, cited with
approval a Georgia case, Short v. Spragins (1898) 104 Ga. 628,
wherein the underlying action sought an injunction in an

equi tabl e proceedi ng for appointnment of a receiver. The judge
granted a restraining order and appointed a receiver, but at an
interlocutory hearing, the sane judge dissolved the restraining
order, and thereafter the action was term nated wi thout going to
judgnment. The subsequent action seeking damages resulting from
the institution of the underlying case was unsuccessful, wth

the appellate court noting the judge' s ruling granting and | ater
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rescinding the notion for receiver was in the nature of a
j udgnment and woul d not have been granted if the judge had not
determ ned that the petition nade a case entitling the parties
to the relief sought. Cow es, supra, 115 Cal.App.3d at pp. 356-
357, quoted fromthe Georgia case: “‘It is true that an
adj udi cation of this kind is neither permanent nor final, but it
is none the less a judicial act essential to the further
progress of the case . . . . Surely, it would be hard | aw which
woul d render a plaintiff liable in damages for instituting an
action, wherein he made a truthful and honest statement of the
fact, in the event that, notw thstanding a judge of the superior
court was satisfied that upon those facts the plaintiff had a
meritorious case, a ruling to that effect should afterwards be
set aside. It cannot matter that the sane judge reversed the
j udgnment rendered by himin sanctioning the petition. This
shoul d count for neither nore nor less than if the judgnment of
reversal had emanated from a higher court; for the reason that
the inquiry, in either event, would be, not whether the
plaintiff had in fact a good and valid cause of action, but
whet her this was apparently true, and it was accordingly the
right of the plaintiff to invoke a judicial decision concerning
the nerits of the case presented for determ nation. "
(Cow es, supra, 115 Cal.App.3d at pp. 356-357, italics omtted.)
W need not deci de whether the circunstances of this case
warrant a concl usi ve presunption of probable cause, because at a

mnimmthe wit of possession clearly reflected a rebuttable
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presunption, and Kirby has failed to cone forward with any
evi dence to rebut the presunption.

Kirby asserts in her “INTRODUCTI ON' portion of her opening
brief on appeal that an interimruling which is later reversed
after a full hearing does not establish probabl e cause,
particularly where the ruling was procured by perjured
testi nony. However, in her opening brief on appeal, Kirby does
not cite any evidence of perjury. She has therefore waived the
matter. (In re Marriage of N chols, supra, 27 Cal.App.4th at
pp. 672-673, fn. 3; Kimv. Sum tono Bank, supra, 17 Cal.App.4th
at p. 979.)

Mor eover, we note Kirby's showi ng was insufficient in the
trial court as well. Thus, in opposition to sunmary judgnent,
Kirby declared that Mello “lied throughout [the hearing on the
request for the wit of possession], and unfortunately the court
believed her. After trial, the very sane judge rul ed agai nst
her, having found that she lied. |In particular, Ms. MelloO’s
claimon Domngo Del Gato was that | [Kirby] ‘gave’ himto her
because she told ne that he was very sick and woul d incur
substantial vet bills; at trial she testified that she had told
me that, then found out he was not sick, and there were not
going to be large bills, and she never told ne that (which was a
qguestion Judge Warriner asked her). The only basis for her
cl ai m on Dom ngo was thus shown to be a |lie when she testified
at trial.”

W are mndful that affidavits submtted in opposition to

summary judgnent are liberally construed. (Tully v. Wrld
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Savings & Loan Assn. (1997) 56 Cal.App.4th 654, 660.)

Neverthel ess, Kirby' s declaration was deficient. Her bl anket
accusation that Mello lied throughout the hearing fails to
identify the lies in order to show they were material. Kirby's
assertion that the trial court found Mello lied is defeated by
the trial court’s statenent of decision wherein no such finding
appears. Kirby' s assertion that Mello admtted at trial that
she failed to report to Kirby new information that the horse was
not sick, does not indicate that Mell o’ s attorneys—who are the
only defendants in the nmalicious prosecuti on case—knew or
shoul d have known of the asserted om ssion by Mello. Moreover,
the trial court’s statenment of decision in the underlying action
did not reject Mello's gift theory as having been fraudulently

i nduced, but rather concluded “[t]he evidence is insufficient to
establish Mello's gift theory as to Dom ngo.”

Kirby contends the trial court in this malicious
prosecution case inpermssibly took judicial notice of the truth
of the allegations nade in the wit of possession hearing in the
underlying action. However, Kirby cites no evidence supporting
her contention. She cites Sosinsky v. Grant (1992) 6
Cal . App. 4th 1548, which in the course of affirmng a defense
sumary judgnent in a malicious prosecution case, said the trial
court properly refused to take judicial notice of the truth of
factual assertions appearing in court docunments fromthe prior
action, which the plaintiffs tried to use to create a triable
i ssue to defeat summary judgnment. (Id. at pp. 1560-1569.) The

plaintiffs tried to use the docunents to defeat the defense that
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def endants acted upon advice of counsel; the plaintiffs sought
to show t he defendants had not infornmed their attorney of al

the facts and therefore could not rely on this defense. (1d. at
p. 1562.) In the case before us, Kirby cites no evidence that
the trial court took judicial notice of the truth of the
findings of the court in the underlying case. The key point in
this case was that both sides presented evidence and ora
argunent in the underlying wit of possession proceeding, and
the court reached a decision in favor of Mello in that

pr oceedi ng.

In her reply brief, Kirby raises newissues, e.g., that
respondents have failed to denonstrate each cause of action was
supported by probable cause. W do not consider new points
raised for the first time in the reply brief. (Neighbours v.
Buzz Cates Enterprises, supra, 217 Cal.App.3d at p. 335, fn. 8.)

We thus conclude there is no basis for reversal of the
sumary judgnment. We need not address respondents’ argunents
that Kirby's malicious prosecution conplaint is defeated by the
fact she was not the prevailing party in the Yolo County action.
We need not address Bl ackman’s argunent that probable cause was
al so established by the court’s issuance in the underlying
action of an injunction prohibiting the parties from harassing
each other, and denial of a nonsuit notion.

V. Mtion for Sanctions for Frivol ous Appeal

On June 8, 2001, Blackman filed in this court a notion for

sanctions for a frivol ous appeal, pursuant to Code of Civil
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Procedure section 907, and rule 26(a). W shall deny the
not i on.

An appeal is held frivolous only when it is prosecuted for
an i nproper notive—to harass the respondent or delay the effect
of an adverse judgnment—er when it indisputably has no nmerit—
when any reasonabl e attorney woul d agree that the appeal is
totally and conpletely without nerit. (In re Mrriage of
Fl aherty (1982) 31 Cal.3d 637, 650.) W conclude this standard
is not met in this case.

The notion for sanctions is denied.

DI SPCSI TI ON

The judgnment is affirnmed. C ough and Bl acknan shal

recover their costs on appeal. (Rule 26(a).) Blackman’s notion

for sanctions for a frivol ous appeal is deni ed.

SI M5 , J.

We concur:

SCOTLAND , P.J.

RAYE , J.

28



